From some perspectives, to speak about property in the context of the conservation of nature is to succumb to a fundamentally flawed view of the world and humans' place in it. The natural world is not to be viewed as "property" at all: "We abuse land because we regard it as a commodity belonging to us" rather than as "a community to which we belong".1 Yet the reality is that the modern world and its legal systems do recognise property rights in land and in many elements of biodiversity. The deference paid by the law to such rights, giving them priority over other interests, can be an obstacle to initiatives seeking to enhance conservation. Yet there is also growing interest in exploring how property rights might be used as a means of securing change which will benefit biodiversity. This paper explores how property rights relate to the natural environment and how they obstruct or might facilitate effective conservation measures. The biodiversity on which our survival depends has been degraded by centuries of human activities. Property rights might be part of the problem, but may also be part of the solution.
After critically exploring some of the views that would reject any role for property at all, the potential for property to pay more heed to nature is assessed. The extent of traditional property rights in nature is examined, drawing out both the difficulties this can pose for conservation and the ways in which such rights can be used to support this goal. The potential for property to be used as the basis for new mechanisms supporting and enhancing conservation is then analysed. Such new mechanisms offer potential but also challenges, not only at the technical level but also in terms of the overall coherence and governance of the enterprise of reversing the destruction of biodiversity which has marked human development for centuries.
i
No Place for Property?
Before exploring the role and potential of property, it is important to recognise the fundamental challenge that can be offered to any analysis on this basis. In terms of Aldo Leopold's Land Ethic, any property-based approach can be viewed as reflecting "man the conqueror" as opposed to "man the biotic citizen",2 whereas respect for nature calls for a shift in perspective from "conqueror of the land-community to plain member and citizen of it".3 It can be argued that in the same way as slaves moved from being viewed as property to being part of our ethical community, the wider biotic community must come within our ethical compass.4 Respecting and preserving the integrity of the biodiversity that exists is what is demanded, not treating it as something to be owned or traded. The Deep Ecology movement also calls for a reconceptualization of the relationship between humans and nature, very different from one which views the natural world through the lens of property rights. Key ideas are stated in the first elements of the "platform for the deep ecology movement"' set out by Arne Naess:
(1) The flourishing of human and non-human life on Earth has intrinsic value. The value of non-human life forms is independent of the usefulness these may have for narrow human purposes. (2) Richness and diversity of life forms are values in themselves and contribute to the flourishing of human and non-human life on Earth.5
Regardless of how far one may accept further aspects of Deep Ecology,6 any sympathy with this view would again reject dividing up the natural world on the basis of standard property rights and shaping the environment purely to meet human desires. Wild Law and Earth Jurisprudence present further analyses which embrace an ecocentric view,7 again asserting that all elements of the Earth Community, not just humans, have rights which must be respected:
